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Commentary – Here and There Opinion on Lovingier/Kays Trial ... 


Looking for a way out, or to make it all go away would seem a good overall description of assessing the saga that took place this past year in Gilpin County regarding the charge of First Degree Official Misconduct against Gilpin County Clerk and Recorder Jessica Lovingier/Kays.  Trial in the case of People v. Jessica D. Kays (formerly Lovingier) took a bit more than two days.  


When a case is gutted through or because of the complicity and collusion of other elected officials, justice ends up being illusive if not downright confounded.  That tired but poignant cliché about justice looms large over this one – JUSTICE IS AN ACCIDENT!  Even more cynical is the refrain “There’s no such thing as justice.”  


There is perhaps no greater cynicism than that currently expressed toward politicians/elected officials, government itself and law enforcement all across America.  The cynicism is fairly warranted as blatantly illegal conduct by law enforcement, the Justice Department and government employees continue to be exposed.   

By word of mouth or the local newspaper, readers are by now aware that the Lovingier/Kays trial ended with a “not guilty” verdict on the charge of First Degree Official Misconduct.  


Information as to the origination of the case and just what prompted the investigation that culminated in Lovingier/Kays being charged with First Degree Official Misconduct cannot be exactly described as plentiful to citizens of Gilpin County.  The charge was filed against Lovingier/Kays in November of 2009, coincidentally or not, just prior to the 2010 election year moving into high gear – an election in which Lovingier/Kays was defeated in the August primary election by a political newcomer.  An incumbent in Gilpin County defeated in a re-election bid in the primary election is a first and only, at least in “recallable history.”  

Regardless of who instigated the questions, a Federal investigation ensued after questions arose about the propriety of expenditures of money made by Lovingier/Kays from accounts identified as the motor vehicle late fee fund (Colorado Revised Statutes 42-3-112) and the uninsured motorist fund (Colorado Revised Statues 42-4-109), meant to provide funds for Clerk and Recorders to help supervise the public highways.  
The vagueness of these statutes is being blamed for Lovingier/Kays spending the money so frivolously, but the legislative intent is premised on an experienced person as Clerk and Recorder possessing common sense, good judgment and seeking appropriate legal advice if uncertain, not looking on the funds as a personal cash fund.  Statutes with such vagueness are obviously in dire need of complete “revamping” by the legislature with all discretion removed.  


In a television interview in April of 2009 (updated May 2009), Gilpin County Commissioner Jeanne Nicholson responded to questioning by stating:  “What I found was a great number of expenses that were for a number of items that weren’t necessarily connected to highway use at all.”  In response to inquiry by this writer for this column, Nicholson stated her review of expenditures was at the request of the Federal Bureau of Investigation, not Channel 7 News.  

A “she said, she said” evolved thereafter with Lovingier/Kays claiming “county commissioners knew about all of her spending out of the uninsured motorist fund.” Nicholson disputed that claim.  Responding to this question from the television reporter, “You didn’t approve any of the uses of the uninsured motorists’ fund?”  Nicholson responded “No.”  She stood by this response by saying that the Colorado Revised Statutes gives sole authority to the Clerk and Recorder on what the funds can be spent on, but are supposed to be for “supervision of highways;” that there were expenditures for “cable television for the county break room, conference supplies, travel and information technology services to help set up election computers” is a real stretch even for Lovingier/Kays, in the opinion of this writer and probably 99 percent of voters.  

The Commissioners do sign vouchers prior to funds actually being dispersed, but Nicholson explained that does not translate to approval of what the money is being spent on.  The statute provides that sole authority rests with the Clerk and Recorder, not with Commissioners.  

After the Channel 7 interviews aired, claims surfaced that the responses had been edited and manipulated to create the worst possible or downright erroneous impression, but in this case, apparently the reporter did not understand enough to ask the right question.  

Channel 7’s investigation revealed the questionable expenditures disclosed by county expenditure records included “cable television in the county break room, conference supplies, travel and information technology services to help set up election computers.”  Rationalization or explanation by Lovingier/Kays has also been “thin” of just how those expenditures related to “supervision of highways.”  
Since those revelations came to light, the Gilpin County Board of Commissioners has instituted a type of accountability review of expenditures by Lovingier/Kays from those funds.  

In questioning by this writer as to why the misappropriation of funds aspect of the investigation “went away,” Deputy District Attorney Christian Gardner-Woods (the DA) explained the FBI got involved because of Federal grant money.  (It is not clear to this writer just how that occurred since the funds are statutorily by Colorado law.)  In essence, the County Commissioners had approved the expenditures, thus Lovingier/Kays was off the hook for improper use of the funds.  “Approved” is the glitch in the rationalization.    

Summarizing, the misappropriation of funds “went away” for failure on someone’s part to challenge Lovingier/Kays’ claim that the Commissioners approved use of the uninsured motorist funds on cable television for the county break room, conference supplies, travel and information technology services to help set up election computers.  Note:  Nicholson’s name was on the defense witness list announced at the opening of the trial but she was released by defense counsel before every being called.  

During the course of the investigation, the residency issue surfaced and once the misappropriation of funds aspect “went away,” the DA’s case hinged on the residency issue and whether the office had been legally vacated when Lovingier/Kays moved and begin staying at her Mother’s home in Littleton/Centennial. 
 The elimination of improper expenditures dramatically narrowed the legal parameters of the case and ultimately meant Lovingier/Kays’ prior problems would be excluded from introduction at trial.  The gravest of Lovingier/Kays prior problems was the domestic violence incident in 2007 just prior to the Lovingier/Kays divorce.  All the gory details portrayed in the sworn statement by the arresting officer were “plastered” verbatim on the front page of the Weekly Register-Call in apparent further pursuit of a vendetta by the then-editor of that paper, something no reputable newspaper would do.      


The prosecution’s first witness was FBI Special Agent Rene VondeHarr.  VondeHarr testified that in her initial interview of Lovingier/Kays in April of 2009, Lovingier/Kays gave 2518 Apex Valley Road, Black Hawk as her place of residence and was asked why there were so many receipts submitted to the County for reimbursement for vendors in the Littleton area.  Lovingier/Kays’ response was that she was spending time at her Mother’s residence as her parents were divorced.  


VondeHarr testified that she conducted a second interview with LovingierKays at the Clerk and Recorder’s office after viewing online the Channel 7 investigative report.  VondeHarr then testified that during the second interview, Lovingier/Kays admitted lying in the first interview about where she was residing, that she was residing at her Mother’s residence in Littleton/Centennial and not in Gilpin County.  A Certificate of Candidacy was provided by Lovingier/Kays to Agent VondeHarr showing a fiscal address of 2518 Apex Valley Road, Black Hawk – the reason being she needed to show residency in the county in order to be able to raise money to run for re-election.  This same Certificate of Candidacy was later used by defense counsel to show Lovingier/Kay’s intent as to residency.  

Late in the first day of the trial, the Deputy District Attorney received a call informing him of a family medical emergency which resulted in his supervisor, Steve Jensen taking over the trial on Friday morning.  Jensen’s request for a continuance due to lack of familiarity with the case file was denied by Judge Rodgers.  

Testimony by both Lovingier/Kays and her ex-husband portrayed their break-up as oh so amicable, even showing Lovingier/Kays’ key chain with a key to the marital home still on it, as was a key to her father’s home identified as her homestead, a term applicable in the 1860’s perhaps, but no longer.  The DA’s objection to the term was sustained.  The ex-husband explained the reason for the break-up was that he did not want to be a first husband (Mr. Mom) allowing as Lovingier/Kays’ dedicated attitude to her job and spending such long hours as the Gilpin County Clerk and Recorder.

Several instances disclosed in testimony emphasized the wisdom of voters in electing such an inexperienced person to public office.  When Lovingier/Kays too office at age 24, she had graduated from high school according to her testimony, but had no real experience or foundation in public policy and no management experience of any kind relative to such a position as Clerk and Recorder.  Lovingier/Kays’ ex-husband testified under oath, confirmed by Lovingier/Kays herself, that she had worked at Taco Bell in Central City and some casinos before being elected.  Not disclosed in testimony was a short time of employment with the county in its administration offices.      

 
It would be remiss of any observer writing about the Lovingier/Kays trial to not acknowledge the volume of paper introduced by the defendant (and trees killed) to persuade the jury it was never her intent to permanently reside at her Mother’s home in Littleton/Centennial, even though that period of time lasted for one month short of two years, half of her second term in office.  Documents were introduced showing various addresses were used, (her father’s address, her original marital home) at different times during that time period.

In one of the jury instructions given by Judge Rodgers prior to jury deliberation:  “Evidence may be either direct or circumstantial – circumstantial evidence is the proof of facts or circumstances from which the existence or non-existence of other facts may reasonably be inferred.”  The jury was also instructed, “The law makes no distinction between the effect of direct evidence and circumstantial evidence.”  


Intent, as Judge Rodgers’ instruction defined:  “A person acts ‘with intent’ when her conscious objective is to cause the specific result proscribed by the statute defining the offense.  It is immaterial whether or not the result actually occurred.”  “A person acts “knowingly” with respect to conduct or to a circumstance described by a statute defining an offense when she is aware that her conduct is of such a nature or that such circumstances exist[s].  A person acts “knowingly” with respect to a result of her conduct when she is aware that her conduct is practically certain to cause the result.”  Judge Rodgers’ instruction as to when a crime is committed and culpable mental state is included later.   
The six-person jury seated in this case was faced with lengthy jury instructions by Judge Rodgers, some of which follow.  The opening jury instruction included the guiding principles for jurors to conduct their deliberations in the jury room.

· The Judge decides what rules of law apply to the case and jurors must apply only those laws;  

· Jurors are to be guided by what the Judge says about the rules of law to apply to the case – not by lawyers’ comments during the trial;
· Jurors must follow all of the rules as explained by the Judge even if they disagree or did not understand the reasons for some of the rules;  

· Because no single rule describes all the law which must be applied, rules must be considered together as a whole;  

· Jurors receive all of the evidence during the course of the trial that may properly be considered to decide the case;  

· Jurors’ decision must be made by applying the rules of law given by the Judge to the evidence presented at trial;  

· Sympathy or prejudice should not influence jurors’ decision;  

· Jurors decide whether prosecution has proven the case beyond a reasonable doubt; and punishment is decided by the Judge, not the jurors, and should not enter into jurors consideration at any time;  

· Jurors are to disregard objections to questions by lawyers made during the trial, and are not to draw any conclusions from objections or rulings or objections, nor should such influence jurors’ thinking;  

· When told to disregard a particular statement and put it out of their mind, jurors may not consider any statement in deliberation they were told to disregard;  

· Jurors were to consider all the evidence in the light of their observations and experience in life; and 

· The elements of the crime of First Degree Official Misconduct are that the defendant in the State of Colorado, at or about the date and place charged, as a public servant, with intent to obtain a benefit for herself or another, knowingly committed an act relating to her office, but constituting an unauthorized exercise of her official function by ceasing to be an inhabitant of the county for which she was elected; and 

· After considering all the evidence, the prosecution has proven each of the elements beyond a reasonable doubt, defendant is guilty of First Degree Official Misconduct; if not proven beyond a reasonable doubt, Defendant is not guilty.      

The jury instructions then address more specific aspects:  
· The defendant’s pleading of “not guilty” to the charge of First Degree Official Misconduct is not evidence against the defendant;  

· The presumption of innocence carries with the Defendant throughout the trial with the burden of proof on the prosecution to prove to the jury beyond a reasonable doubt the existence of all of the elements necessary to constitute the crime charged; reasonable doubt is defined as a “doubt based upon reason and common sense which arises from the fair and rational consideration of all of the evidence, or the lack of the evidence; doubt which is not vague, speculative or imaginary, but such a doubt as would cause reasonable people to hesitate to act in matters of importance to themselves; 
· A crime is committed when the defense has committed a voluntary act prohibited by law accompanied by a culpable mental state.  Voluntary act means an act performed consciously as a result of effort or determination.  Culpable mental state means with intent and knowingly, as explained in this instruction.  Proof of the commission of the act alone is not sufficient to prove that the defendant had the required culpable mental state.  The culpable mental state is as much an element of the crime as the act itself and must be proven beyond a reasonable doubt, either by direct or circumstantial evidence; 
· Inhabitant means one who resides actually and permanently in a given place, and has her domicile there;

· Residence denotes that a person dwells in a given place but domicile is a person’s legal home or place where the law presumes that the person has an intention of permanently residing although the person be absent from it.  Temporary absences from the place of one’s domicile with the intent of returning to the original domicile does not accomplish an acquisition of change of domicile;

· Colorado Election Law says, “The Residence of a person is the principal or primary home or place of abode of a person.  A principal or primary home or place of abode is that home or place in which a person’s habitation is fixed and to which that person, whenever absent, has the present intention of returning after departure or absence, regardless of duration of the absence.  A residence is a permanent building or part of a building and may include a house, condominium, apartment, room in a house or mobile home.  No vacant lot or business address shall be considered a residence . . .”  
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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